CITY OF ARLINGTON
ORDINANCE NO. 220

AN ORDINANCE REPEALING AND REPLACING SECTION 14 OF ORDINANCE 169,
THE ARLINGTON ZONING ORDINANCE, RELATING TO NON-CONFORMING

USES WITHIN THE CITY

THE CITY COUNCIL OF THE CITY OF ARLINGTON, MINNESOTA TO PROMOTE THE PUBLIC
SAFETY, HEALTH AND WELFARE, HEREBY ORDAINS SECTION 14 OF ORDINANCE 169 BE
REPEALED AND REPLACED AS FOLLOWS:

SECTION 14: NON-CONFORMING USES

SUBD. 1. PURPOSE AND INTENT.

1. Itis the purpose of this section to provide for the regulation of non-conforming uses of land,
non-conforming structures and non-conforming lots of record and to specify requirements,
circumstances and conditions under which non-conforming uses of land, non-conforming
structures and non-conforming lots of record may be operated and maintained.

2. This Section is intended to accomplish the following:

A.

Recognize the existence of non-conforming uses of land and non-conforming
structures which were lawful when established but which no longer meet all ordinance
requirements;

. Discourage the enlargement, expansion, intensification or extension of any non-

conforming use of land or non-conforming structure or any increase in the impact of a
non-conforming use of land or a non-conforming structure on adjacent properties;

Regulate the repair, replacement, restoration, and improvement of non-conforming
uses and structures to prevent and abate nuisances and to protect the public health,
safety, or welfare;

Encourage the elimination of non-conforming uses of land and/or non-conforming
structures or reduce their impact on adjacent properties;

Eventually bring all non-conforming uses of land and non-conforming structures and
uses into conformity.

SUBD. 2. DEFINITIONS.
For the purposes of this section, the following terms and phrases have the meanings given to

them.

1. "Legal non-conformity" or "non-conforming use" means any land use, structure, physical
form of land development, lot of record or sign legally established before the effective date
of this ordinance or subsequent amendment to it that would not be permitted by, or is not in



SUBD.

full compliance with, the regulations of this ordinance. A non-conformity or non-conforming
use is one of three types: non-conforming land use, non-conforming structure or non-
conforming lot of record.

"Non-conforming land use" means an activity using land, buildings, and/or structures for a
purpose that was legally allowed when established but that is not currently allowed as a use
in the zoning district in which it is located.

"Non-conforming structure" means a legal non-conformity other than a non-conforming land
use that complied with ordinance standards at the time it was established but that does not
currently conform to an ordinance standard such as height, setback, or size.

“Non-conforming lot of record” means an existing base lot of record at the time of approval
of this Ordinance that is non-conforming in terms of lot area or lot width or depth and that
has not at any time been the site of a principal use/structure.

"Expansion," "enlargement," or "intensification" means any increase in a dimension, size,
area, volume, or height, any increase in the area of use, any placement of a structure or
part thereof where none existed before, any improvement that would allow the land to be
more intensely developed, any move of operations to a new location on the property, or any
increase in intensity of use based on a review of the original nature, function or purpose of
the non-conforming use, the hours of operation, traffic, parking, noise, exterior storage,
signs, exterior lighting, types of operations, types of goods or services offered, odors, area
of operation, number of employees, and other factors deemed relevant by the city. The
addition of a site feature such as a deck, patio or fence may be allowed provided a
conditional use permit is issued.

"Improvement” means making the non-conforming use better, more efficient, or more
aesthetically pleasing, including any change that does not replicate what pre-existed, but
does not include an expansion, enlargement, or intensification.

"Replacement,” "reconstruction,” or "restoration" means construction that exactly matches
pre-existing conditions.

3: STANDARDS.
Non-Conforming Uses of Land.

A. A nonconforming use of land and conforming structures used for a non-conforming
use of land may be used and continued, including through repair, replacement,
restoration, maintenance, or improvement, but not including expansion.

B. There may be no expansion, enlargement, or intensification of any non-conforming
use of land.

C. Change of Non-Conforming Use of Land. A non-conforming use cannot be changed
to another non-conforming use. Whenever a non-conforming use has been changed
to a conforming use it shall not thereafter be changed to a non-conforming use of a
less restricted district.



D. Discontinuance of Non-Conforming Use of Land. If a non-conforming use of land is
discontinued or ceased for a period of one (1) year or more, or if a nonconforming
use is destroyed by fire or other peril to the extent of greater than 50 percent of its
market value and no building permit has been applied for within 180 days of when the
property is damaged; then, the subsequent use of such building or land shall conform
thereafter to the uses allowed in the district in which it is located.

E. If a non-conforming use is superseded or replaced by a permitted use, the non-
conforming status of the premises and any rights which arise under the provisions of
this section terminate.

F. If replacement, reconstruction, or restoration of a legal non-conforming land use is
allowed, it may occur without any land use approval from the city if the resulting use
does not create any new adverse impacts on adjacent property and matches exactly
the conditions that existed before the work was undertaken or before the use was
damaged or destroyed. Work that would not meet this requirement and any work that
would be an improvement to a non-conforming land use may not be undertaken
unless a conditional use permit has been issued for the property. The city may
impose conditions in a conditional use permit to protect the public health, safety, or
welfare, and to mitigate any newly created impacts on adjacent property

G. Notwithstanding the prohibitions contained in the foregoing paragraphs of this
subdivision, if approved by the City Council a non-conforming use may be changed to
another non-conforming land use of less intensity if it is in the public interest and a
conditional use permit is issued. In all instances the applicant has the burden of
proving that the proposed land use is less intense than the exiting nonconforming
land use.

2. Non-Conforming Use of Structures.

A. A nonconforming structure may be used and continued, including through repair,
replacement, restoration, maintenance, or improvement.

B. Expansion, Enlargement, or Intensification of a Non-conforming Structure. A non-
conforming use of a building may not be expanded, enlarged or intensified by adding
onto the building. Except that expansion, enlargement or intensification of conforming
aspects of a non-conforming structure are exempt from this requirement. For
example, if a structure has a non-conforming front setback, it may be expanded on
the sides that do meet setback requirements as long as the expansion itself meets
ordinance requirements.

C. Non-Conforming Structure, Structural Change. An existing non-conforming structure
devoted to a non-conforming use may not be enlarged, extended, reconstructed,
moved, or structurally altered except in changing the use of the structure to a
conforming use.

D. Maintenance of Non-Conforming Structure. Maintenance of a building or other
structure will be permitted when it includes necessary non-structural repairs and
incidental alterations which do not extend or intensify the non-conforming building or
use.



Residential Alterations. Alterations may be made to a residential building containing
non-conforming residential units when they will improve the livability and safety of
such units provided, however, that they do not increase the number of dwelling units
in the building. The construction and alteration of garages and accessory buildings is
also permitted, as long as the improvements conform with the zoning requirements
for both the zoned use of the property, and the non-conforming use.

Continuation of Non-Conforming Use of Structure. The lawful use of a non-
conforming structure existing at the time of the adoption of this Ordinance may be
continued although such use does not conform with the district provisions herein,
unless the use ceases for a period of one (1) year or the non-conforming structure is
destroyed by fire or other peril to the extent of greater than 50 percent of its market
value and no building permit has been applied for within 180 days of when the
property was damaged.

. Restoration Of Non-Conforming Structure After Destruction. Any non-conforming
building or structure damaged greater than fifty (50) percent of its market value by
fire, collapse, explosion or acts of God, or public enemy, shall not be restored or
reconstructed and used as before such destruction if no building permit is issued
within 180 days after the damage occurred; but, if fifty (50) percent or less of its
market value is damaged it may be restored, reconstructed or used as before
provided that it is done within twelve (12) months of the happening.

. If replacement, reconstruction, or restoration of a legal non-conforming structure is
allowed, it may occur without any land use approval from the city if the resulting use
does not create any new adverse impacts on adjacent property and matches exactly
the conditions that existed before the work was undertaken or before the use was
damaged or destroyed, except for internal improvements and improved materials
used to replace roof surfaces, siding, windows, doors, and similar components. Work
that would not meet this requirement or any other improvement to a non-conforming
development may not be undertaken unless a conditional use permit is issued. The
city may impose conditions in its approval to protect the public health, safety, or
welfare, and to mitigate any newly created impacts on adjacent property.

Signs. Signs pertaining to or advertising products sold on the premises of a non-
conforming building or use may be continued only when the non-conforming use is
permitted to continue and such signs shall not be expanded in number, area, height,
or illumination. New signs shall not exceed the maximum allowed under the City's
sign ordinance, and may be erected only after all other signs existing at the time of
the adoption of this Ordinance have been removed. The accumulated square footage
of new signs installed shall not exceed the square footage of signs previously on site,
or the amount allowed in the City’s sign ordinance, whichever is less. New signs may
not be illuminated unless the previous sign was illuminated, but flashing intermittent
or moving illumination shall not be permitted.

Buildings Under Construction and Building Permits Granted Prior to Adoption of
Ordinance. Any proposed structure which will, under this Ordinance, become non-
conforming but for which a building permit has been lawfully granted prior to the
effective date of this Ordinance, may be completed in accordance with the approved
plans; provided construction is started within sixty (60) days of the effective date of
this Ordinance, is not abandoned for a period of more than one hundred twenty (120)
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days, and continues to completion within two (2) years. Such structure and use shall
thereafter be a legally non-conforming structure and/or use.

Non-Conforming Lots of Record.

An existing lot of record that is non-conforming and that is not improved with a principal use
is entitled to be developed with a principal use providing setbacks can be achieved; unless
the subject parcel has been in common ownership with an abutting lot or parcel of land, or if
it has been part of a larger parcel of land, at any time after adoption of the standard that
causes the lot or land to be non-conforming in which case the non-conforming lot of record
is not entitled to be developed with a principal use. This provision shall apply even though a
lot entitled to a principal use fails to meet the zoning requirements for area or width, or both,
that are generally applicable in the district. If, two (2) or more contiguous lots in any district
are under the same ownership, and any individual lot does not meet the area and width
requirements of this Ordinance, the lot must not be considered as a separate parcel or land
for the purpose of sale or development. The lot must be combined with the one (1) or more
contiguous lots so they equal one (1) or more parcels of land, each meeting the area and
width requirements of this Ordinance.

4 BURDEN OF PROOF.

A person who wishes to take advantage of the rights granted to a legal non-conformity has the
burden of proving the status as a legal non-conformity by clear and convincing evidence.

EFFECTIVE DATE. This Ordinance is effective upon its adoption and publication as prescribed by

law.

Adopted by the City of Arlington on the 4" day of February, 2008.

Attest:

/sl James R. Kreft
James R. Kreft, Mayor

/s/ Matthew Jaunich

Matthew Jaunich, City Administrator

First Reading: January 22, 2008
Second Reading: February 4, 2008
Adopted: February 4, 2008
Published: February 7, 2008



